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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GROVER SELLERS
ATTORNEY GENERAL

Hon. Gec. H. Sheppard
Comptroller of Public Accounts

Austin, Texas

Deer Mr. Sheppard:

Fuel Tuxea ieh is hased
on & apeolifio eppropria-
tion of the iegislature

of Public Ascounts is au-
olaim which 18 based on
The psrsgraph of

§ has failed to flle the
. #1x months' pericd as re-
Hotor Fuel lew. He hes presented
he Comptroller for payment sfter

n the date of delivery, end the
refused to issue werrent in pay-

for thet perticulaer reason. The
Yen petitions the Leglsleturs to appro-
P ~eelioy for the payesnt of his celsim. The
Legislature maker the appropriatios.”
‘ The Comptroller has authority to lssue & warrant to
cover this oleim providing the ampesifie appropriastion made by

the Leglslsture is velid.

NO COMMUNICATION 18 TO BE CONSTRUED AS A DEPARTMENTAL OBINION UNLESS APPROVED BY THE ATTORNEY GEMERAL OR FIRST ASSISTANT
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The firat oconslderation as to the velidity of such
an appropristion is whethar it was made to pay a olsim pro-
vided for by ¢r based upon & pre-existing law in sococordance
with the provialons of Artiole 3, Seoticn 44 of the Constitu-
tion of Texas whlah provides:

"The Legisleture . . , . shall not grant . . .
by approprietion or otherwise sny smount of money
out of the Treasury of the “tate to eny individual
oB & olaim, resl or pretended, when the same shall
not have keen provided for by pre-existing law."

This proviaion of the Constitution has been inter-~
preted to the effect that the "Legislature casnot appropriete
state money %o any individual unless at the wery time the
sppropriation is made there is already in force some velid law
constituting the alatm the appropriasion la mede to pay s
legsl snd valid obligetion Of the state.™ The legal obligstion
here used is slso defined by the court as "such an obligetion
a8 would form the basis for a judgment ageinst the state in e
sourt of competent Jurisdioction in the event it should permit
iteel? to be sued.” Fort Worth Cavalry Club v. heppard,

83 8. 9. (24) 660; Austin Nsticnal Bank of Austin v. Sheppard,
71 &. W, {24) 242; Corsicans Cotton Oi) Mills v. Shepparsd,?l
?—h WQ (2d 2“. 3' ?.xc Jl.lr. u‘, 8&9.

. The claim in the instant cese was based on Teotiocn 13,
Article 7065(b), V. A, C. 2., and it i therefore necessary to
deternmine whether this statute oonstitutes this olaim s “legsal
and velid otligetion ¢f the State® and whether tha cleim would
“form the basis for s judgment™ in the event the State sould de
susd. This turns on s oonstruotiocn of the statute. If the
proviaions of the statute limiting the time im which refund of
motor fuel taxes may be made (subssation d) are of the emsence
of the ststute end thersfore cperate eas & oondition precedent
to the paylng of a refund 1t would limit the right conferred by
the atatute snd it would follow thet at the time this sppropria-
tion wes made there we& no law oonetituting the ¢laim the ap-
propristion was made to pay. 1 Tex. Jur. 633, 634, end cases
oited; 17 Ruling Cese law, $52, Tec. 318 ané ocaaes oited; The
Barrisburg, 119 U. 5. 199; lavias v, Mills, 194 U, ©. 451; 39 Tex.
Jur. 273, and osses olted; 79 S. W, 626, P2 statute of limitatior
mey ber an existing right as well es the remedy.™ 194 U, 7. 451,
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Ir, however, the llmitation of time for applying for refum

is not of the essense of the statute but 1s directory end
procedural cnly, the right to s refund grented by the statute
18 not conditioned and there might be found in the statute a
law constituting the olaim en obligetion of the state which
would "form the basis for & judgment™ as adbove set forth. In
other worde, if the right is limited or there is s ocondition
precedent there is no "basie for a judgment™ unless complisnce
with the condition oan be shown. (See Tex. Jur. snd R, C. L.,
supre), dut {f the provisions as to time are dirvectory there
viould be a "dbagiz for s judgwens™ independently thersof as
limitations as to time do not go to the merits of & cause and
must be speaifically plead. (R. 3. 1925, Art. 5540).

This Seotion 13, Article 7065(b) is an Integreted
stetute. The provisions s to time in subsection (d) as wal l
es other conditione included ars made sasential to the right
conferred by the statute through the languege of sudsection(a)
which provides thet "any person . . . shall be refunded the
amount of taxes so paid. . . e
limitations snd oonditions here (YT " That the lawmakers
Intended the provielons i1imiting the time in whioh eleim could
be made to operete se a condition precedent {s further shown by
the smphasis in subsection (d4) which provides in the first para.
graph that "a claeimant . . . . shall within six{6) months from
the date of dellvery of motor fuel upon which & refund i1z claimed,
and not theresfter, flle with the Comptroller ag effidavit . . .
eto.," 8nd in the next peragrasph further provides "No refund shall
be made uho:o motor fuel 1t1us;d later than six {6) months from
date of delivery or appropriation, snd no refund sh aver
made where it sppesrs . . . . that the sale or delivery was %%30
more than six months prior to the dats of filing for refund.”

The statute is devoted mostly to procedures desoriding
the condltions and limitations to which the right to & refund 1g
subject. It provides for the licensing of "refund dealers® (Subd-
seetion b); for en invoice of exemption and states in detail what
such invoice ahsll contain (subseoticn ¢); for the time in which
claiment may epply for refund, for refund om-fuel exported or lost
by fire or aceident, or sold to the United “tates Govermment (gub-
geotion d); for !ssuance of books of invoices of exemption to
refund dealers (subseotion e); and subsection (g) 1& efgnificant
to the instant case in thet it provides for monies tc be held in
Highway lMotor Fuel Tax Funé until the expiretion of the eix (6)
months in whioh appllostion for refund must be mede end prohibits
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distridution "until the expiration of the time in which a
refund can be made ocut of said fund.”

It 18 noteworthy thet in subsection (4} of shis
stetute it 1is provided that the Comptroller shsll issue war-
rants to ocover amounts dus clalmant end that none siall be
peid unless presented within twe years from close of fiscal
year in which they are issued dutl elsims for the payment of
such warranta may be presented to tm lLegislature. The in-
olusion of this provision in the same subsestion limiting the
time in whiph eppileation for refund een be made and the
omission of any such provision for presentment of stale clalms
further supports & positive intent that the tims limitetions
of the statute would be finel. :

o This Section 13 operates es an axemption to Motor
Fuel Taxes generally imposed. As such it should be striotly
construed (¥ethodist Chureh v, City of San Antonio, 201 =, ¥,
669). Exemptions from texstion are never favored and in con-
~ struing lews exempting eny olitizsen or olass of property, sll
doubdbts sre resoclved against the exemption. (Tanta Rosa Infirmary
v. City of Ten Antonio, 259 S, W. 926). It hes besn held that
the burden is on one ¢leiming exemptions from taxation to btring
himself olearly within statute or econatitution (Meth, Churoh v,
City of Sen Antonio, supra) and eerteinly the olaiment here, -
not having met the conditions 1lmposed, was not elearly within
this Rection 13.

The proposition that time limitations in revenue
laws are direoctory, as was held in Federsl Crude 01l Co. vs.
Yount-lee 011 Co., 52 S. ¥. (24) 61, has been considered snd is
deemed to hsve no bearing on the inatant case because the claim
here is based on an exemption from the revenue law and the hecld-
"ing in that osse was related to the payment of, and not to exemption
from, taxes. Nor 1s the question of voluntery or involuntery pay- .
ment of taxes relevant es the cases treating with this queation
ere conderned with i{llegel texes, (Austin Nationel Bsnk v. “hepperd
and Corsicans Cotton 01l Milils v. Cheppard).

The foregoing oconsidered, it 1ls concluded that there is
no pre-existing law econstituting the cleim in the instant esse a
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velid end legal obligstion of the 7tate snd that the specifie
eppropristioa here made by the logislature was not authorized.

Accordingly, you are eadviced thet it is the opinion
of this office that the Comptroller is not suthorized to issue
wayrsnt in payment of the olaim hareln.

Yours very truly,

ATTORNYY ORNYRAL OF TRXAS

Jeckaon Littleton
Assistant

JLizrt

APPROVED

OP(NION
COMMITTEE

BY.
CHAMMAN



